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(6) The relationship of the amount
imposed as civil penalties to the
amount of the Government’s loss;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs;

(8) Whether the Defendant has en-
gaged in a pattern of the same or simi-
lar misconduct;

(9) Whether the Defendant attempted
to conceal the misconduct;

(10) The degree to which the Defend-
ant has involved others in the mis-
conduct or in concealing it;

(11) Where the misconduct of employ-
ees or agents is imputed to the Defend-
ant, the extent to which the Defend-
ant’s practices fostered or attempted
to preclude such misconduct;

(12) Whether the Defendant cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the Defendant assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
Defendant’s sophistication with respect
to it, including the extent of the De-
fendant’s prior participation in the
program or in similar transactions;

(156) Whether the Defendant has been
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in
similar misconduct or to have dealt
dishonestly with the Government of
the United States or of a State, di-
rectly or indirectly; and

(16) The need to deter the Defendant
and others from engaging in the same
or similar misconduct.

(c) Nothing in this section will be
construed to limit the ALJ or the Au-
thority Head from considering any
other factors that in any given case
may mitigate or aggravate the offense
for which penalties and assessments
are imposed.

§13.32 Location of hearing.

(a) The hearing may be held:

(1) In any judicial district of the
United States in which the Defendant
resides or transacts business;

§13.33

(2) In any judicial district of the
United States in which the Claim or
Statement in issue was Made; or

(3) In such other place as may be
agreed upon by the Defendant and the
ALJ.

(b) Each party will have the oppor-
tunity to present written and oral ar-
gument with respect to the location of
the hearing.

(c) The hearing will be held at the
place and at the time ordered by the
ALJ.

§13.33 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing will be given orally by wit-
nesses under oath or affirmation.

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of
a written Statement or deposition. Any
such written Statement must be pro-
vided to all other parties along with
the last known address of such witness,
in a manner that allows sufficient time
for other parties to subpoena such wit-
ness for cross-examination at the hear-
ing. Prior written Statements of wit-
nesses proposed to testify at the hear-
ing and deposition transcripts will be
exchanged as provided in §13.22(a).

(c) The ALJ will exercise reasonable
control over the mode and order of in-
terrogating witnesses and presenting
evidence so as to:

(1) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth;

(2) Avoid needless consumption of
time; and

(3) Protect witnesses from harass-
ment or undue embarrassment.

(d) The ALJ will permit the parties
to conduct such cross-examination as
may be required for a full and true dis-
closure of the facts.

(e) At the discretion of the ALJ, a
witness may be cross-examined on mat-
ters relevant to the proceeding without
regard to the scope of his or her direct
examination. To the extent permitted
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination will be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the
witness is a hostile witness, an adverse
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§13.34

party, or a witness identified with an
adverse party.

(f) Upon motion of any party, the
ALJ will order witnesses excluded so
that they cannot hear the testimony of
other witnesses. This rule does not au-
thorize exclusion of:

(1) A party who is an Individual;

(2) In the case of a party that is not
an Individual, an officer or employee of
the party;

(i) Appearing for the entity pro se; or

(ii) Designated by the party’s Rep-
resentative; or

(3) An Individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
Individual employed by the Govern-
ment engaged in assisting the Rep-
resentative for the Government.

§13.34 Evidence.

(a) The ALJ will determine the ad-
missibility of evidence.

(b) Except as provided in this part,
the ALJ will not be bound by the Fed-
eral Rules of Evidence. However, the
ALJ may apply the Federal Rules of
Evidence where appropriate, e.g., to ex-
clude unreliable evidence.

(c) The ALJ will exclude irrelevant
and immaterial evidence.

(d) Although relevant, evidence may
be excluded if its probative value is
substantially outweighed by the danger
of unfair prejudice, confusion of the
issues, or by considerations of undue
delay or needless presentation of cumu-
lative evidence.

(e) Although relevant, evidence may
be excluded if it is privileged under
Federal law.

(f) Evidence concerning offers of com-
promise or settlement will be inadmis-
sible to the extent provided in Rule 408
of the Federal Rules of Evidence.

(g) The ALJ will permit the parties
to introduce rebuttal witnesses and
evidence.

(h) All Documents and other evidence
offered or taken for the record will be
open to examination by all parties, un-
less otherwise ordered by the ALJ pur-
suant to §13.24.

§13.35 The record.

(a) The hearing will be recorded and
transcribed. Transcripts may be ob-
tained following the hearing from the
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ALJ at a cost not to exceed the actual
cost of duplication.

(b) The transcript of testimony, ex-
hibits and other evidence admitted at
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by
the ALJ and the Authority Head.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by anyone, unless otherwise or-
dered by the ALJ pursuant to §13.24.

§13.36 Post-hearing briefs.

The ALJ may require the parties to
file post-hearing briefs. In any event,
any party may file a post-hearing brief.
The ALJ will fix the time for filing
such briefs. Such briefs may be accom-
panied by proposed findings of fact and
conclusions of law. The ALJ may per-
mit the parties to file reply briefs.

§18.37 Initial Decision.

(a) The ALJ will issue an Initial De-
cision based only on the record, which
will contain findings of fact, conclu-
sions of law, and the amount of any
penalties and assessments imposed.

(b) The findings of fact will include a
finding on each of the following issues:

(1) Whether the Claims or State-
ments identified in the Complaint, or
any portions thereof, violate §13.3;

(2) If the Person is liable for penalties
or assessments, the appropriate
amount of any such penalties or assess-
ments considering any mitigating or
aggravating factors that he or she finds
in the case, such as those described in
§13.31.

(¢c) The ALJ will promptly serve the
Initial Decision on all parties within 90
days after the time for submission of
post-hearing briefs and reply briefs (if
permitted) has expired. The ALJ will
at the same time serve all parties with
a Statement describing the right of
any Defendant determined to be liable
for a civil penalty or assessment to file
a motion for reconsideration with the
ALJ or a notice of appeal with the Au-
thority Head. If the ALJ fails to meet
the deadline contained in this para-
graph, he or she will notify the parties
of the reason for the delay and will set
a new deadline.
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